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4(b). In determining such taxable in-
come all amounts constituting, or con-
sidered to be, gains or losses for the
taxable year from the sale or exchange
of capital assets shall be taken into ac-
count if such gains or losses are effec-
tively connected for the taxable year
with the conduct of a trade or business
in the United States by that corpora-
tion.

(iii) Cross references. For rules for de-
termining the gross income and deduc-
tions for the taxable year, see section
882 (b) and (c)(1) and the regulations
thereunder.

(c) Change in trade or business status.
The principles of paragraph (c) of
§ 1.871–8 shall apply to cases where
there has been a change in the trade or
business status of a foreign corpora-
tion.

(d) Credits against tax. The credits al-
lowed by section 32 (relating to tax
withheld at source on foreign corpora-
tions), section 33 (relating to the for-
eign tax credit), section 38 (relating to
investment in certain depreciable prop-
erty), section 39 (relating to certain
uses of gasoline and lubricating oil),
section 40 (relating to expenses of work
incentive programs), and section 6042
(relating to overpayments of a tax)
shall be allowed against the tax deter-
mined in accordance with this section.
However, the credits allowed by sec-
tions 33, 38, and 40 shall not be allowed
against the flat tax of 30 percent im-
posed by section 881(a) and paragraph
(b)(1) of this section. For special rules
applicable in determining the foreign
tax credit, see section 906(b) and the
regulations thereunder. For the dis-
allowance of certain credits where a re-
turn is not filed for the taxable year
see section 882(c)(2) and the regulations
thereunder.

(e) Payment of estimated tax. Every
foreign corporation which for the tax-
able year is subject to tax under sec-
tion 11 or 1201(a) and this section must
make payment of its estimated tax in
accordance with section 6154 and the
regulations thereunder. In determining
the amount of the estimated tax the
foreign corporation must treat the tax
imposed by section 881(a) and para-
graph (b)(1) of this section as though it
were a tax imposed by section 11.

(f) Effective date. This section applies
for taxable years beginning after De-
cember 31, 1966. For corresponding
rules applicable to taxable years begin-
ning before January 1, 1967, see 26 CFR
1.882–1 (Revised as of January 1, 1971).

[T.D. 7293, 38 FR 32797, Nov. 28, 1973]

§ 1.882–2 Income of foreign corpora-
tions treated as effectively con-
nected with U.S. business.

(a) Election as to real property income.
A foreign corporation which during the
taxable year derives any income from
real property which is located in the
United States, or derives income from
any interest in any such real property,
may elect, pursuant to section 882(d)
and § 1.871–10, to treat all such income
as income which is effectively con-
nected for the taxable year with the
conduct of a trade or business in the
United States by that corporation. The
election may be made whether or not
the foreign corporation is engaged in
trade or business in the United States
during the taxable year for which the
election is made or whether or not the
corporation has income from real prop-
erty which for the taxable year is effec-
tively connected with the conduct of a
trade or business in the United States,
but it may be made only with respect
to income from sources within the
United States which, without regard to
section 882(d) and § 1.871–10, is not effec-
tively connected for the taxable year
with the conduct of a trade or business
in the United States by that corpora-
tion. The income to which the election
applies shall be determined as provided
in paragraph (b) of § 1.871–10 and shall
be subject to tax in the manner, and
subject to the same conditions, pro-
vided by section 882(a)(1) and paragraph
(b)(2) of § 1.882–1. Section 871(d) (2) and
(3) and the provisions of § 1.871–10 there-
under shall apply in respect of an elec-
tion under section 882(d) in the same
manner and to the same extent as they
apply in respect of elections under sec-
tion 871(d).

(b) Interest on U.S. obligations received
by banks organized in possessions. Inter-
est received from sources within the
United States during the taxable year
on obligations of the United States by
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a foreign corporation created or orga-
nized in, or under the law of, a posses-
sion of the United States and carrying
on the banking business in a possession
of the United States during the taxable
year shall be treated, pursuant to sec-
tion 882(e) and this paragraph, as in-
come which is effectively connected for
the taxable year with the conduct of a
trade or business in the United States
by that corporation. This paragraph
applies whether or not the foreign cor-
poration is engaged in trade or busi-
ness in the United States at any time
during the taxable year but only with
respect to income which, without re-
gard to this paragraph, is not effec-
tively connected for the taxable year
with the conduct of a trade or business
in the United States by that corpora-
tion. Any interest to which this para-
graph applies shall be subject to tax in
the manner, and subject to the same
conditions, provided by section 882(a)(1)
and paragraph (b)(2) of § 1.882–1. To the
extent that deductions are connected
with interest to which this paragraph
applies, they shall be treated for pur-
poses of section 882(c)(1) and the regu-
lations thereunder as connected with
income which is effectively connected
for the taxable year with the conduct
of a trade or business in the United
States by the foreign corporation. An
election by the taxpayer is not re-
quired in respect of the income to
which this paragraph applies. For pur-
poses of this paragraph the term ‘‘pos-
session of the United States’’ includes
Guam, the Midway Islands, the Pan-
ama Canal Zone, the Commonwealth of
Puerto Rico, American Samoa, the Vir-
gin Islands, and Wake Island.

(c) Treatment of income. Any income
in respect of which an election de-
scribed in paragraph (a) of this section
is in effect, and any interest to which
paragraph (b) of this section applies,
shall be treated, for purposes of para-
graph (b)(2) of § 1.882–1 and paragraph
(a) of § 1.1441–4, as income which is ef-
fectively connected for the taxable
year with the conduct of a trade or
business in the United States by the
foreign corporation. A foreign corpora-
tion shall not be treated as being en-
gaged in trade or business in the
United States merely by reason of hav-
ing such income for the taxable year.

(d) Effective date. This section applies
for taxable years beginning after De-
cember 31, 1966. There are no cor-
responding rules in this part for tax-
able years beginning before January 1,
1967.

[T.D. 7293, 38 FR 32798, Nov. 28, 1973]

§ 1.882–3 Gross income of a foreign
corporation.

(a) In general—(1) Inclusions. The
gross income of a foreign corporation
for any taxable year includes only (i)
the gross income which is derived from
sources within the United States and
which is not effectively connected for
the taxable year with the conduct of a
trade or business in the United States
by that corporation and (ii) the gross
income, irrespective of whether such
income is derived from sources within
or without the United States, which is
effectively connected for the taxable
year with the conduct of a trade or
business in the United States by that
corporation. For the determination of
the sources of income, see sections 861
through 863, and the regulations there-
under. For the determination of wheth-
er income from sources within or with-
out the United States is effectively
connected for the taxable year with the
conduct of a trade or business in the
United States, see sections 864(c) and
882 (d) and (e), §§ 1.864–3 through 1.864–7,
and § 1.882–2.

(2) Exchange transactions. Even
though a foreign corporation which ef-
fects certain transactions in the United
States in stocks, securities, or com-
modities during the taxable year may
not, by reason of section 864(b)(2) and
paragraph (c) or (d) of § 1.864–2, be en-
gaged in trade or business in the
United States during the taxable year
through the effecting of such trans-
actions, nevertheless it shall be re-
quired to include in gross income for
the taxable year the gains and profits
from those transactions to the extent
required by paragraph (c) of § 1.881–2 or
by paragraph (a) of § 1.882–1.

(3) Exclusions. For exclusions from
gross income of a foreign corporation,
see § 1.883–1.

(b) Foreign corporations not engaged in
U.S. business. In the case of a foreign
corporation which at no time during
the taxable year is engaged in trade or
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